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MEMORANDUM OPI NI ON
GALE, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of jurisdiction, on the

ground that the petition was not filed by a taxpayer neeting the
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requi rements of section 7430(c)(4)(A)(ii).* The issue for
decision is whether section 7430(c)(4)(D) applies in determ ning
the net worth requirenents for an estate seeking review under
section 6404(i) of a failure to abate interest.

After respondent issued a final determ nation denying
petitioner’s request to abate interest, a tinely petition for
revi ew under section 6404 was filed with this Court. Respondent
thereafter filed a notion to dismss for |ack of jurisdiction,
with exhibits, to which petitioner filed an objection, with
exhibits. The Court held a hearing on the notion, received an
addi tional exhibit, and granted |leave for the parties to file
briefs supporting their positions. W decide the notion based on
the hearing record, respondent’s notion, petitioner’s objection,
the exhibits, and the briefs.

Backgr ound

Edward J. Kunze (decedent) died on Decenber 18, 1992. Carol
Ann Hause is the independent executor for the estate of decedent
(estate). The executor resided in East Lansing, Mchigan, at the
time the petition was filed. Decedent was domiciled in Cook
County, Illinois, on the date of death, and his estate was
probated in Cook County, Illinois. The value of the gross estate

as of Decenber 18, 1992 (decedent’s date of death), as agreed to

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code.
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by the parties, was $4, 722, 350. 67; the taxable estate equal ed
$4,284,417.36; the allowable credit for State death taxes was
$311, 454. 74; and the net estate tax payable was $1, 492, 974. 81.
By subtracting the credit for State death taxes and the net
estate tax payable fromthe taxable estate, respondent estinmated
a net worth for the estate as of decedent’s date of death of at
| east $2,479,987.81.°

Di scussi on

This Court is a court of limted jurisdiction and may
exercise jurisdiction only to the extent expressly provided by

statute. See Breman v. Comm ssioner, 66 T.C. 61, 66 (1976); see

al so sec. 7442. Section 6404(i) grants the Tax Court

jurisdiction to review the Treasury Secretary’s failure to abate

interest in any tinely action “brought by a taxpayer who neets

the requirenents referred to in section 7430(c)(4)(A(ii)”. In

his notion to dismss for lack of jurisdiction, respondent argues

that petitioner has not shown that it neets the net worth

requi renents referred to in section 7430(c)(4)(A)(ii). W agree.
The requirenents referred to in section 7430(c)(4)(A(ii)

i nclude “the requirenments of section 2412(d)(2)(B) of * * * title

28 [as in effect on Cctober 22, 1986]”. Section 2412(d)(2)(B) of

2 Respondent notes in connection with this estinmate that
certain itens deductible in conputing the taxable estate would
not be equivalent to liabilities for purposes of cal cul ati ng net
worth, with the result that actual net worth woul d be higher than
the figure estimted using the taxable estate.
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title 28 of the United States Code provides that a “party” for
pur poses of the award of fees and ot her expenses neans:
(i) an individual whose net worth did not exceed $2, 000, 000
at the tine the civil action was filed, or (ii) any owner of
an uni ncor por ated busi ness, or any partnership, corporation,
association, unit of |ocal governnment, or organization, the
net worth of which did not exceed $7,000,000 at the time the
civil action was filed, and which had not nore than 500
enpl oyees at the tine the civil action was filed * * *
The foregoing section does not refer to an estate. However,
section 7430(c)(4) (D) states as foll ows:
(D) Special rules for applying net worth requirenent. --
In applying the requirements of section 2412(d)(2)(B) of
title 28, United States Code, for purposes of subparagraph
(A (ii) of this paragraph--

(1) the net worth limtation in clause (i) of such
section shall apply to—

(I') an estate but shall be determ ned as
of the date of the decedent’s death * * *

Thus, in the case of an estate, the applicable net worth

requi renent referred to in section 7430(c)(4)(A(ii) is a
limtation of $2,000,000, determ ned as of the decedent’s date of
deat h.

Petitioner has not alleged, or otherw se sought to prove,
that its net worth as of the decedent’s date of death did not
exceed $2,000,000. Instead, as discussed nore fully bel ow,
petitioner contends that its net worth should be neasured as of
sone other date, apparently either the date of filing of the
petition or the date on which its right to seek review “began to

accrue”. In line with this reasoning, petitioner nerely alleges



- 5 -
in the petition that “The only asset of the Estate of Edward J.
Kunze is the cause of action in this case; therefore, the estate
has net worth that does not exceed two mllion dollars.”
Not wi t hst andi ng respondent’s contention that petitioner has a net
worth of at |east $2,479,987.81 on the decedent’s date of death,
and the fact that the parties entered an agreenent specifying
that the decedent’s gross and taxable estate exceeded $4, 000, 000,
petitioner has offered no proof of its net worth as of the
decedent’ s date of death. Accordingly, we concl ude that
petitioner did not neet the requirements referred to in section
7430(c)(4) (A (ii), and we do not have jurisdiction.

Petitioner’s argunments to the contrary are unavailing.
Petitioner first argues that section 7430(c)(4)(D) does not apply
in the case of actions for review of denials of requests for
abatenent of interest. According to petitioner, the “statutory
schene for abatenent does not incorporate |IRC section
7430(c)(4)(D)” and cannot be “logically [connected]” to it.
Petitioner’s position appears to be that since section
7430(c)(4) (D) appears in a section entitled “Awardi ng of costs
and certain fees” which itself incorporates provisions of another
section, 28 U S. C sec. 2412 (1994) (as in effect on Oct. 22,
1986), entitled “Costs and fees”, section 7430(c)(4)(D) has no
connection wth, and is not incorporated by, the provisions

governing our review of abatenents.
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The statute clearly provides otherwi se. Section 6404(i)
grants Tax Court jurisdiction over abatenent review actions
brought by taxpayers neeting “the requirenents referred to in
section 7430(c)(4) (A (ii1)”. One such requirenent referred to in
section 7430(c)(4) (A (ii) is section 2412(d)(2)(B) of title 28 of
the United States Code. Section 7430(c)(4)(D) provides “special
rul es” for applying the requirenments of section 2412(d)(2)(B) of

title 28 “for purposes of” section 7430(c)(4)(A)(ii). (Enphasis

added.) Nothing in the |anguage of section 7430(c)(4)(D) limts
its application to awards of costs and fees. |[Indeed, w thout

i ncorporation of section 7430(c)(4)(D) by section 6404(i), there
woul d be no express statutory basis for Tax Court jurisdiction

over an action for review of abatenent brought by an estate.?

22 Since 28 U S.C. sec. 2412(d)(2)(B) (1994) (as in effect
on Cct. 22, 1986) by its ternms applies only to “an individual * *
* or * * * any owner of an unincorporated business, or any
partnership, corporation, association, unit of |ocal governnent,
or organi zation, * * * or a cooperative association”, that
section standi ng al one does not provide a clear basis to discern
whet her or how an estate mght neet its requirenents. Cf. Estate
of Hubberd v. Conm ssioner, 99 T.C. 335 (1992). However, prior
to enactnent of sec. 7430(c)(4)(D), this Court and others held
that 28 U.S.C. sec. 2412(d)(2)(B) as used in sec.
7430(c)(4) (A (ii) should be construed to entitle estates to seek
an award of litigation costs. See, e.g., Estate of Wl v.
United States, 44 F.3d 464, 467-468 (7th Cr. 1994); Estate of
Hubberd v. Conm ssioner, supra. Recognizing the statutory
anbiguities addressed in those and simlar cases, Congress added
sec. 7430(c)(4)(D) with the specific intent of clarifying the net
worth [imtations applicable to estates, trusts, and individuals
filing jointly, thereby rendering those cases noot. See H Rept.
105-148 at 638-639 (1997) (“Although the net worth requirenents
are explicit for individuals, corporations, and partnerships, it
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Petitioner also argues that its interpretation of the
statute is consistent wwth an interpretation expressed by
respondent in a final determnation letter sent to petitioner in
which its claimfor abatenment of interest was disallowed. The
letter states:

The eligibility requirenents [for Tax Court review] are:

For individual and estate taxpayers - your net worth
nmust not exceed $2 mllion as of the filing date of your

petition for review * * *

Wil e respondent’s letter is in error regarding the
jurisdictional requirenents for an estate, any such error does

not operate to confer jurisdiction on this Court. See Yuen v.

Comm ssioner, 112 T.C 123, 130 (1999); Romann v. Conm Ssioner,

111 T.C. 273, 280-281 (1998). The subject matter jurisdiction of
this Court is prescribed by statute and cannot be enlarged by the

actions of the parties. See Freednan v. Conm ssioner, 71 T.C.

is not clear which net worth requirenent is to apply to other
potential litigants. * * * Carifying these rules wll provide
certainty for potential claimants and will decrease needl ess
litigation over procedural issues.”).

Moreover, if petitioner were correct that there is no
| ogi cal connection between the 28 U S.C. sec. 2412(d)(2)(B) net
worth requirenents as used in connection with the award of costs
and fees and as used with respect to review of interest
abatenents, then it would follow that Estate of Hubberd v.
Conmm ssi oner, supra, which construed the net worth requirenents
applicable to estates in cases involving awards of litigation
costs, could have no application in the interest abatenent area.
Nevert hel ess, petitioner cites Estate of Hubberd in support of
its position herein.




564, 568 (1979).

Petitioner next argues that at the tinme its cause of action
for review of respondent’s denial of interest abatenment “began to
accrue”, which in petitioner’s view was April 27, 1998, the date
of the final determ nation letter, section 7430(c)(4)(D)
cont ai ned an erroneous cross-reference to a nonexi stent
subpar agraph of subsection 7430(c)(4)(A). Because of this
erroneous cross-reference, petitioner contends, section
7430(c)(4) (D) did not apply to section 6404(g) (the predecessor
of section 6404(i)), or could not have been read by a taxpayer to
apply, on the date petitioner’s cause of action began to accrue.

Petitioner is correct that section 7430(c)(4) as originally
enacted contai ned an erroneous cross-reference. As originally
enact ed on August 5, 1997, section 7430(c)(4)(D) read as follows:

(D) Special rules for applying net worth requirement. |In

applying the requirements of section 2412(d)(2)(B) of title

28, United States Code, for purposes of subparagraph

(A (iii) of this paragraph * * * [Taxpayer Relief Act of

1997, Pub. L. 105-34, sec. 1453, 111 Stat. 788, 1055;
enphasi s added. ]

On August 5, 1997, paragraph (c)(4) of section 7430 contai ned no
such “subparagraph (A (iii)”. An earlier version of paragraph
(c)(4) of section 7430, prior to its anmendnent on July 30, 1996,
did contain such a reference, reading as foll ows:

(c) Definitions.
For purposes of this section--

* * * * * * *



(4) Prevailing party.
(A) I'n general. The term*“prevailing party” nmeans any
party in any proceeding to which subsection (a) applies
(other than the United States or any creditor of the
t axpayer invol ved)- -
(1) which establishes that the position of the
United States in the proceeding was not
substantially justified,
(ii) which--
(I') has substantially prevailed with respect
to the anount in controversy, or
(I'l) has substantially prevailed with respect
to the nost significant issue or set of
i ssues presented, and
(ti1) which neets the requirenents of the 1st
sentence of section 2412(d)(1)(B) of title 28,
United States Code (as in effect on QOctober 22,
1986) except to the extent differing procedures
are established by rule of court and neets the
requi renents of section 2412(d)(2)(B) of such
title 28 (as so in effect).

On July 30, 1996, the version of paragraph (c)(4) of section 7430
guot ed above was anmended by stri ki ng subparagraph (A) (i) and
renunberi ng subparagraphs (A)(ii) and (iii) as (A (i) and (ii),
respectively.® See Taxpayer Bill of Rights 2, Pub. L. 104-168,
sec. 701(a), 110 Stat. 1452, 1463 (1996). Notw thstanding the
1996 elimnation of subparagraph (A)(iii) and renunbering of its
contents as subparagraph (A (ii), when section 7430(c)(4) (D was
enacted on August 5, 1997, it erroneously referred to

subparagraph (A (iii). See Taxpayer Relief Act of 1997, Pub. L

3 The sane |egislation enacted sec. 6404(g) (now sec.
6404(i)) and that section correctly cross-referenced subparagraph
(A (ii) of paragraph (c)(4) of sec. 7430 when referring to the
eligibility requirenents for a taxpayer seeking Tax Court review
of a failure to abate interest. See Taxpayer Bill of R ghts 2,
Pub. L. 104-168, secs. 302(a), 701(c)(3), 110 Stat. 1452, 1457,
1464 (1996).
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105- 34, sec. 1453, 111 Stat. 788, 1055. The erroneous reference
was corrected by Congress in the IRS Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 6014(e), 112 Stat. 685, 820,
enacted on July 22, 1998, which anmended the reference to
“subparagraph (A)(iii)” to read “subparagraph (A)(ii)” in
section 7430(c)(4) (D).

Wth respect to the consequences that petitioner would
ascribe to this drafting error, the short answer is that Congress
made the corrective anendnent retroactive, i.e., effective for
proceedi ngs comrenced after August 5, 1997, the date of original
enact ment of section 7430(c)(4)(D). See IRS Restructuring and
Ref orm Act of 1998, Pub. L. 105-206, secs. 6014, 6024, 112 Stat.
685, 826. The corrected version “[takes] effect as if included
in the [provision] of the Taxpayer Relief Act of 1997 to which
[it] relate[s].” 1d. Thus, the corrected version of section
7430(c)(4) (D) applies to this proceeding.

Mor eover, the corrective anmendnent was enacted on July 22,
1998, well before petitioner comrenced this proceedi ng on Cctober
13, 1998. In addition, we think the nature of the error, and the
actual intent of the uncorrected version of section
7430(c)(4) (D), were at all tinmes reasonably clear. The

| egislative history reveals that section 7430(c)(4) (D) was al ways
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i ntended to nodify section 7430(c)(4)(A)(ii).* Al so, the
i ncorporation of the latter provision by section 6404(g) (and its
successor, section 6404(i)) has always been explicit. A careful
exam nation of the statute would have alerted petitioner to the
foregoing, in our view

Petitioner further argues that the anmendnent to section
7430(c)(4) (D) correcting the erroneous reference to subparagraph
“(A)(i1i)” gave insufficient notice that section 6404 was being
changed, thereby denying petitioner due process. Petitioner
first asserts that the retroactive application of the corrective
amendnent woul d deny petitioner’s due process rights. Because
retroactive tax statutes have | ong been upheld, this argunent

| acks nerit. See United States v. Carlton, 512 U. S. 26, 30-31

(1994); Cohan v. Conm ssioner, 39 F.2d 540, 545 (2d G r. 1930).

The retroactive application of a statute does not deny due
process so long as it is “supported by a legitimte |egislative

purpose furthered by rational neans”. United States v. Carlton,

supra at 30-31. dearly, the retroactive correction of section
7430(c)(4)(D) is justified by a rational |egislative purpose in
that Congress nerely acted to correct the obviously m staken

reference to “subparagraph (A)(iii)” in the original version of

4 See H Rept. 105-148 at 639 (1997). In its explanation of
sec. 7430(c)(4) (D), the House Commttee on the Budget report
states that the “bill provides that the net worth limtations

currently applicable to individuals also apply to estates and
trusts.” |d.
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section 7430(c)(4)(D). Moreover, the retroactive application of
a tax statute is not suspect “where it involves a nere change in

rate or a technical anendnment.” Howell v. Comm ssioner, 77 T.C.

916, 921 (1981). Finally, the fact that Congress acted pronptly
to correct the error and established only a nodest period of
retroactivity supports the conclusion that petitioner’s due

process rights have not been violated. See United States v.

Carlton, supra at 34. For these reasons, the retroactive

application of the technical correction to section 7430(c)(4)(D)
does not viol ate due process.

Petitioner appears to fashion a second due process claim
based on the contention that the statutory schene for
jurisdiction in interest abatenent cases, involving “three
statutes contained in tw different titles of the U S. Code”,
provi des i nadequate notice of the requirenments for Tax Court
review and thereby offends due process. Mire specifically,
petitioner contends that, given their subject matter differences,
an anendnent to section 7430(c)(4)(D) gives no indication of a
change in section 6404. In support of this argunment, petitioner

cites Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 306

(1950), and quotes fromWalthall v. United States, 131 F.3d 1289,

1294 (9th Gr. 1997).° However, both of these cases address the

> Al though petitioner attributes the quotation to United
States v. Jose, 131 F.3d 1325 (9th Gr. 1997), its source is
Walthall v. United States, 131 F.3d 1289, 1294 (9th G r. 1997).
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sufficiency of statutorily prescribed notice provided in
connection with pending judicial proceedings, and not

constructive notice of new |l egislation, where due process

considerations are different. Cf. Chanberlin v. United States,

664 F. Supp. 663, 664 (N.D.N. Y. 1987); Texaco, Inc. v. Short, 454

U S 516, 537-536 n.33 (1982). They accordingly have no

rel evance here. |In any event, the central prem se of
petitioner’s argunent--that the nunerous cross-references
delineating the statutory basis for Tax Court jurisdiction in

i nterest abatenent cases are unduly opaque--is not well founded.
Section 6404(i) expressly incorporates section 7430(c)(4) (A (ii),
which in turn is specifically referenced in (current) section
7430(c)(4) (D). Such cross-referencing and i ncorporation are not
unusual in the Internal Revenue Code and hardly rai se due process
notice concerns. For the foregoing reasons, we find that the
jurisdictional requirenents for abatement of interest cases do
not offend due process.

Finally, petitioner argues that inposing a net worth
[imtation on a party’'s right to Tax Court review of denials of
interest abatenment is a violation of the Equal Protection C ause
of the U S. Constitution because there is no rational basis for
establishing a net worth threshold in a suit challenging the
respondent’s failure to abate interest.

However, “In areas of social and economc policy, a
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statutory classification that neither proceeds al ong suspect
lines nor infringes fundanental constitutional rights nust be
uphel d agai nst equal protection challenge if there is any
reasonably concei vable state of facts that could provide a

rational basis for the classification.” FCC v. Beach

Communi cations, Inc., 508 U S. 307, 313 (1993). One reasonably

concei vabl e explanation for the classification enbodied in the
net worth limtation is that Congress believed taxpayers wth net
wort hs exceeding the limtation were |less vulnerable to
unjustified interest charges because such taxpayers were better
abl e to nmake an advance paynent of tax or to post a cash bond,
thereby limting the accrual of interest during a dispute with
the Comm ssioner. Cf. Rev. Proc. 84-58, 1984-2 C B. 501
(establishing procedures for maki ng an advance paynent or posting
a cash bond). W believe a rational basis exists for the net
worth limtations of section 6404(i); consequently, the provision
does not violate the Equal Protection C ause.

Because petitioner’s net worth, determ ned as required by
section 7430(c)(4)(D)(i)(1), does not neet the requirenents of
section 7430(c)(4) (A (i1), this Court does not have

jurisdiction.®

1n light of this conclusion, we find it unnecessary to
address respondent’s alternative argunent that, even if
petitioner’s net worth is to be determ ned as of the date of
filing the petition, such net worth must include all assets in
the estate, including assets already distributed. See Estate of
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For the foregoing reasons,

An order granting respondent’s

nmotion to disniss for |ack of

jurisdiction will be entered.

Wil v. United States, 44 F.3d 464, 471 (7th Cr. 1994).




